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As the first order of business during the 110th Congress, the House of Representatives and
the Senate took separate actions to fulfill campaign pledges to tighten ethics and lobbying
rules. They did so to address the widely publicized lobbying and gift scandals involving Jack
Abramoff and to counter a public perception of institutional corruption on Capitol Hill. Some
nine months later, on September 14, President Bush signed the Honest Leadership and
Government Act of 2007.

Although there remain strong differences of opinion (both substantive and political) over
whether the new law goes too far or not far enough, one thing remains clear: everyone who
does business with Congress needs to understand and abide by the new rules or face severe
civil and criminal penalties. Congressional ethics offices, the Government Accountability
Office, the United States Attorney, and the
Department of Justice are all assigned

increased roles to monitor, investigate, and
enforce compliance. The media and public
interest groups are eager to find their next
poster child for public corruption.

There is much to be said in favor of transparency
and disclosure, and new uniform electronic filings should ease some past compliance
burdens. At the same time, it will be much easier for the media, public interest groups, and
government compliance officials to research and identify violations. Additionally, it is
inevitable that the expanded electronic databases will be used to investigate and allege
improper connections between lobbying activities and campaign contributions, and official
actions, even where none may exist.

In a city where appearance and reputation mean everything, associations and other
nonprofit organizations must learn to comply with the new rules or bear the consequences.
Their activities must be able to withstand sharp media focus as well as possible enforcement
actions and prosecutions. There is no margin for error!

Most of the new rules apply only to organizations that are registered under the Lobbying
Disclosure Act of 1995 (LDA). The key new provisions provide for increased frequency and
expanded content of electronic reports; eliminate the $50 exception for gifts (including
meals and entertainment); impose severe restrictions on Congressional travel; and increase
civil penalties up to $200,000 and impose new criminal penalties up to five years in jail for
anyone who "knowingly" and "corruptly" fails to comply.

In a city where appearance and
reputation mean everything,

associations and other nonprofit
organizations must learn to comply

with the new rules or bear the
consequences.
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Perhaps the most radical change is that LDA registrants and their lobbyists are now legally
responsible for complying with the new rules. Previously, only members of Congress and
their staff could be held responsible for violation of the gift rules. Practically speaking,
private parties could only be prosecuted and held liable if it could be proved that a gift,
lavish entertainment, or recreational travel was intended as a bribe, or if they made the
mistake of lying to investigators when questioned.

In contrast, individuals signing LDA reports must now certify that there has been no
violation of the rules by their organizations and lobbyists, with increased civil penalties and
new criminal sanctions facing anyone who "knowingly" and "flagrantly" fails to comply. Such
certifications presumably imply a good-faith obligation on LDA registrants to educate and
question the activities of their lobbyists and other employees, so that compliance can be
reasonably assured and accurate reports can be filed. If such due diligence procedures are
followed, the individual signing the form for the organization arguably should not be held
personally responsible for the acts of fellow employees of which that individual has no
knowledge or control. The lack of clarity on this point, however, remains a strong concern
and is an issue that should be clearly addressed as Congress implements the law and new
rules.

In addition to these changes that are directed exclusively to LDA registrants and their
lobbyists, there are other changes that apply more broadly to all associations and nonprofit
organizations who deal with members of Congress and staff. These changes primarily
involve the basic gift, entertainment, and travel rules (and exceptions); the so-called
"revolving door rules" and other employment matters; and the procedures by which
Congress considers earmarks and legislative matters. In addition, Congressional staff and
the ethics offices already are beginning to question whether they should continue activities
that may have seemed acceptable in the past, but may now seem to violate the spirit if not
the letter of the rules. Every organization that deals with members of Congress and staff
must be prepared to deal with this new attitude and is at risk for noncompliance either with
the changes or with the existing rules that will now be vigorously enforced.

For organizations that are registered under the LDA, it is extremely important to note that
the new prohibitions apply to all employees and not just the lobbyists who are listed in their
LDA reports. For example, no employee of an organization registered under the LDA may
use a business credit card or seek reimbursement for a gift or meal to a member of
Congress or staff unless they are able to meet the same exceptions as the organization's
lobbyists. Moreover, even if they use their personal funds, their actions may come under
strict scrutiny, and a charge may be made that they were improperly trying to avoid
application of the rules. Education and compliance procedures are therefore necessary to
avoid inadvertent violations by individuals who otherwise might have no idea they are
subject to the new rules.

Organizations who engage in some lobbying activities but are not currently registered under
the LDA should make sure that they have properly determined that they are exempt.
Organizations who are currently registered under the LDA but whose key programs may be
negatively impacted by the new prohibitions may wish to reduce their lobbying activities so
that registration is no longer required.

Associations and nonprofit organizations have unique opportunities and challenges in
addressing the new rules. On the positive side, there may be some opportunity to shift
otherwise prohibited activities to affiliated entities that are not registered under the LDA.
Such changes should be done carefully, however, and there must be strict compliance with



both the letter and spirit of the new rules for such activities after they are moved to an
affiliate (such as by banning any involvement of the listed lobbyist for the original
organization).

On the negative side, associations and nonprofit organizations face the challenge of
reporting their lobbying and political activities to Congress, the Internal Revenue Service
(under proposed changes to IRS Form 990), and the Federal Election Commission under
three different regulatory schemes. They must also determine how to report to their
members the portion of their dues that is not tax deductible because it helps pay for
lobbying activities as defined under yet another set of tax rules. Although there is some
attempt to harmonize the definitions and reporting obligations, these issues are extremely
complex and further guidance is needed.

Another troubling provision requires the disclosure of corporate donors and corporate
members that "actively participate" in so-called coalition activities. This provision may prove
particularly troublesome for organizations that engage in issue advocacy and grassroots
lobbying, assuming it withstands constitutional challenge. It will be extremely important for
this rule to be implemented in a manner that will not infringe rights and activities protected
by the free speech, free exercise, and free association clauses of the First Amendment, or
years of litigation, like ongoing challenges to certain provisions of the Bipartisan Campaign
Reform Act, will undoubtedly follow.

Although many valid questions remain about the details and implementation of the new
rules, which will have to await the release of additional Congressional guidance documents
and instructions, associations and nonprofits need to take immediate steps to educate and
train their staff to understand and abide by the new rules. The new gift and travel rules
already are effective, and changes to the LDA generally will become effective for reporting
periods beginning on or after January 1, 2008. If there is any doubt about whether a
proposed activity complies with the new rules, the question should be decided in a manner
that is most likely to avoid an embarrassing situation or a violation that could result in civil
and criminal penalties.

Such caution mirrors the current attitude of Congress to put scandals and adverse publicity
behind them. For example, the advice being provided by the House Committee on
Standards of Official Conduct to members of Congress and staff is to "protect the integrity
of the House." A guidance memorandum issued on June 14th states that the "House Code of
Official Conduct requires House Members and staff to adhere to the spirit as well as to the

letter of the Rules of the House. Narrow,
technical readings of the House gift rule

should be avoided." The guidance memorandum
cautions that "Members and staff should avoid
situations that present even the appearance of
impropriety." Associations and nonprofit
organizations should take their lead from
Congress and establish education and training
programs that will ensure strict compliance with
the new rules.

Although one can question whether the acts of one or two bad apples should have resulted
in the imposition of this complex new regime on the lobbying and government affairs
community, the new rules are a reality, and multiple mechanisms have been established to

As always, good preparation is the
best way to avoid trouble, but

responding in a serious and
thorough manner to any inquiries

and stories will help make sure that
a minor mistake does not become a

public relations nightmare or a
federal crime.





General Background Information on the Gift Rules (Including Meals &
Entertainment) and Travel Rules

As noted above, the House and Senate each have their own ethics rules that govern gifts
(including meals and entertainment) and travel that may be provided by private parties to
members of Congress and staff. The House and Senate ethics committees each have issued
guidance on these rules and routinely provide guidance and training to members of
Congress and staff.

House Rule XXV and Senate Rule XXXV generally allow a member of Congress or staff to
accept any single gift (including meals and entertainment) valued at less than $50. Gifts
from a single source may not exceed $100 in any calendar year, and gifts of less than $10
do not count toward this annual limit. Gifts cannot be solicited or provided in return for or
because of any official action. A gift does not include anything for which fair market value is
paid. If an item is worth more than $50, the recipient cannot just pay the excess, but must
pay the full market value or decline.

There are numerous specific exceptions that allow for gifts (including meals and
entertainment) in excess of these limits, but they must be carefully applied. Also, gifts can
never be solicited by a member of Congress or staff, even if an exception otherwise would
apply. The House and Senate gift rules contain special provisions covering certain activities
such as political activities, the valuation of tickets to sports and entertainment events, and
sponsored travel that are particularly important to associations and nonprofit organizations.

Changes and Exceptions to the Gift (Including Meals & Entertainment) and Travel
Rules

The existing rules and exceptions set forth in House Rule XXV and Senate Rule XXXV
generally remain the same for associations and nonprofit organizations that are not
registered under the LDA (although there are a few changes that apply to everyone). Given
the current climate and heightened scrutiny that can be expected, however, such
organizations should provide greater education and training to make sure that all of their
employees understand and strictly comply with the existing rules and their narrow
exceptions, even if they are not registered under the LDA.

As discussed above, the biggest change in the gift rules is that lobbyists can no longer can
use the $50 rule and must rely solely on the other exceptions if the association or nonprofit
organization itself is registered under the LDA, or it retains an outside lobbying firm that is
registered on its behalf. It is important to repeat that the elimination of the $50 rule applies
more broadly than just the associations and nonprofit organizations that are registered
under the LDA and the individuals listed as lobbyists in their reports. All employees of such
entities are barred from using corporate funds or business credit cards to provide gifts.
Moreover, all employees also are barred from using even their personal funds to give a gift
(including a meal or any entertainment) to a member of Congress or staff if there is any
intent to avoid the new prohibition. Given the heightened scrutiny as well as increased civil
and criminal penalties that are now applicable, it is import ant to educate and require every
employee of a registered association or nonprofit organization to avoid such activities unless
there is strict compliance with one of the exceptions.

Unless otherwise indicated, the following exceptions to the gift rules remain applicable
whether or not the association or nonprofit organization is registered under the LDA. The
term "gift" is used broadly to include meals, entertainment, and anything else of value. It is



important to note that these exceptions are specific and narrow. It is safest to follow the
examples that are provided.

Gifts based on personal friendship are exempt from the gift rules. The friendship and
gift giving must be reciprocal and the donor cannot use a business credit card, seek
business reimbursement, or take a tax deduction for the gift. This exemption can be used
most safely when the personal friendship is long standing and preexists the assumption of
office or duties by the member of Congress or staff. A history of reciprocal gift giving is
important to safely qualify for this exception.

Attendance at a widely attended event, including a meal, is exempt as long as the
member of Congress or staff is invited by the sponsor and attendance is reasonably related
to their official duties. A widely attended event includes a reception, convention, conference,
or briefing where there is a reasonable expectation that at least 25 persons other than
members of Congress and staff will be in attendance. The 25-person requirement may be
satisfied with members or donors of the association or nonprofit organization and other
guests and invitees, but staff of the sponsoring entity do not count. There is no limit on the
cost of the meal as long as it is not lavish.

Food or refreshments of a nominal value, other than as part of a meal, continue to
be allowed. For example, coffee, juice, pastries, and bagels provided at a morning meeting;
cookies provided as an afternoon snack; and light hors d'oeuvres and appetizers served at
an evening reception are all acceptable as long as they are not lavish. Such food and
refreshments cannot be provided under this exception, however, if they constitute or are
intended as a meal; so buying a hot dog or hamburger that is intended as lunch is forbidden.
An association or nonprofit organization can utilize this exception even when no one other
than their own staff is present (in contrast to the widely attended event exception that
requires nonstaff individuals such as representatives of member companies or donors to
meet the 25-person requirement).

Items of nominal value that are worth less than $10 may still be given under this
exception. No item in excess of $10 should be given unless it has been specifically approved
in the past (which would include a baseball cap, t-shirt, or greeting card, but not a coffee
mug).

Gifts paid directly by a federal, state or local government, including public universities
are still covered by an exception.

Home-state products intended for promotional purposes, such as food products, fruits,
nuts, a Christmas tree grown in the member's home state, but not tickets to events, are
exempt from the gift rule.

Charity events are still exempt if the offer of free attendance comes from the sponsor of
the event. Attendance may include waiver of any fee, local transportation, food,
refreshments, entertainment, and instructional materials furnished to all attendees in a
group setting as an integral part of the event.

Books, periodicals, or other informational materials are still covered by an exception.

Political events also remain exempt. A member of Congress or staff can accept free
attendance, including accompanying food or refreshments, at a fundraising or campaign



event sponsored by a political organization, such as an association political action
committee. However, a private meal with a lobbyist where a campaign contribution is
provided will not qualify under this exception, unless the meal is sponsored and paid for by
a political organization and the expenditures are reported as required by FEC rules.

Tickets to entertainment and sporting events can no longer be accepted from
associations and nonprofit organizations that are registered under the LDA. Also, for
purposes of determining whether the $50 rule is met for organizations that are not
registered, private boxes and other seats with an artificially low value or without any face
value must be treated the same as the highest individually-priced ticket for the event. There
is nothing that prohibits a member of Congress or staff from purchasing a ticket using these
valuation rules.

Travel also can no longer be accepted from associations and nonprofit organizations that
are registered under the LDA except under very limited circumstances. Such travel must be
limited to one day (or, under certain circumstances, two days), and several specific
conditions must be met. Importantly, no lobbyist can request or be involved in planning,
organizing, or arranging the trip, or accompany the member of Congress and staff on any
segment of the trip. This provision, however, should not bar a lobbyist from attending a
distant conference or program as long as the lobbyist is not provided special access to any
member of Congress or staff different than other attendees.

This new prohibition does not apply on the Senate side to Section 501(c)(3) organizations
that are preapproved by the ethics committee or on the House side if funded by an
institution of higher education (even if the Section 501(c)(3) organization or institution of
higher education is registered under the LDA). Travel may continue to be sponsored by
associations and nonprofits organizations that are not registered under the LDA for up to
three days for a domestic trip and seven days for foreign travel (not counting travel days).
However, the sponsor will need to certify that the trip is not being funded by a registered
entity or lobbyist (either directly and indirectly), and that the trip was not requested,
planned, organized, or requested by a lobbyist. In all cases, the trip must be connected to a
meeting, speaking engagement, factfinding trip, or similar official event, and funding cannot
include recreational activities.

Perhaps most significantly, all travel must now be approved in advance and must be
supported by a certificate signed by the sponsor stating that it understands the new gift and
travel rules, and that the proposed trip will not violate same. Finally, all travel will now be
subject to public disclosure and increased scrutiny. Additional guidance is expected on what
constitutes reasonable expenses that can be paid for any such travel.

Corporate jets may no longer be used on the House side whether paid for using official,
personal, or campaign funds. In the Senate, charter rates rather than commercial carrier
rates must be utilized in determining the amount that must be paid.

Constituent events are allowed on the Senate side so that a Senator or staff may attend a
"constituent event" in the member's home state, including event fees, local transportation,
and meals (if under $50), as long as the event is sponsored and attended by at least five of
the member's constituents. The member of Congress or staff person must participate as a
speaker or panelist, and no lobbyist can be in attendance.

As can be seen, many exceptions remain for associations and nonprofit organizations to
involve members of Congress and their staff in their activities, whether or not they are









Campaign use of noncommercial aircraft is only allowed if the candidate pays the fair
market value of the normal charter fare for a noncommercial flight. However, House
candidates may not fly on private aircraft other than their own.

Applicability to executive and judicial branches. It is the "sense of the Congress" that
"any applicable restrictions on congressional officials and employees" in this legislation
"should apply to the executive and judicial branches."

Conclusion

The Honest Leadership and Government Act of 2007 is now the law. Both the new and the
existing rules are complex and sometimes difficult to understand, but they must be obeyed.
This presents a challenge for every association and nonprofit organization, whether or not
they are registered under the LDA, to make sure that their employees are properly educated
and appropriate compliance procedures are established to avoid inadvertent violations.
Moreover, Congress has asked the "lobbying community" to initiate education, training, and
certification programs to make sure that gift giving and other such scandals are a thing of
the past. These are things that the association and nonprofit community do very well and
should make happen!

___________________________________________
Jeffrey P. Altman is a partner in the law firm of McKenna Long & Aldridge LLP in Washington,
DC. He heads the firms Tax-Exempt Organizations Practice Group and also is an active
member of the firm's Political Law Practice Group. This article is intended to be
informational only and does not constitute legal advice or opinion. Specific questions should
be addressed to legal counsel and the authorities responsible for interpreting and applying
the law. The author wishes to acknowledge the extensive efforts of other members of the
Political Law Practice Group at McKenna Long & Aldridge LLP who have contributed to the
understanding and analysis of the new law and rules reflected in this article. Email:
jaltman@mckennalong.com or call 202-496-7520.
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